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INTRODUCTION AND PROCEDURAL HISTORY

LaShawn Charles (Complainant) filed a sworn charge affidavit
with the Ohio Civil Rights Commission (the Commission) on

February 1, 2006.

The Commission investigated the charge and fouhd ,prro'ba'ble g
cause that Safelite Group Inc. dba Safelite Auto Glass (Respdnd.’cnt)
engaged in unlawful employment practices in violation of Revised

Code Section (R.C.) 4112.02(A).

The Commission attempted, but failed to resolve this matter
by informal methods of conciliation. The Commission subsequenﬂy

issued a Complaint on February 1, 2007.

The Complaint alleged Respondent subjected Complainant to
different terms, conditions, and privileges of employment, including

termination, based on her race in violation of R.C. 41 12.02(A).



Respondent filed an Answer to the Complaint on April 3, 2007.
5 ‘Respondént admitted certain procedural allegations, but denied
7 that it engaged in any wunlawful- discriminatory practices.

e .‘_",_/‘_}-V"R.é‘spondent also pled affirmative defenses.

-_".-::_ A public hearing was held on April 8, 2008 at Rhodes State

Ofﬁce TdWer, Administrative Hearing Room, 3w Floor,- 30 East ,

road __Sf:;reétv,A Cblumbus, Ohio.

s The v:rec':ord' consists of the previously déscribed- pleadings; a

transcrlpt of the hearing éonsisting of 90 pages; exhibits admitted |
S _,,-.ir_lltoiéviden'ce during the hearing; and the post-hearing-'briefs. ﬁled
..'-b'y'the Commission on September 23, 2008; by Respondent ‘-o.n 7‘

chober 1l4, 2008; and a reply brief filed by the Commission on

‘October 24, 2008.



JURISDICTION

1. Complainant filed a sworn charge affidavit with the

Commission on February 1, 2006.

2. The Commission determined on January 11, 2007 it was
probable‘_ that Respondent engaged in unlawful discrim'ina'tion‘ in

violation of R.C. 4112.02(A).

3. The Commission attempted to resolve this maiter by -
informal methods of conciliation. The Commission issued the

Complaint after conciliation failed.

4. Respondent is a corporation doing business in Ohio and

~ an employer.



FINDINGS OF FACT

The following Findings of Fact are based, in part, upon the

' f’j’AdministratiVe Law Judge’s (ALJ) assessment of the credibility of

lﬁﬁq:witnes'ses who testified before her in this matter. The ALJ has
pi_jliéd thé tests of worthiness of belief used in current ‘Ohio
ract1<:e .F-‘é'r example, she considered each witness’s appearance
ddemeanor while testifying. She considered Whethér a Witneés: |
aS -e_{,'a‘l"sive and whether his or her testimony appeared to conéist of
‘gﬁj’ective_r ;bpinibn ‘rather than factual recitation. | She further
éﬁsidére_d the opportunity each witness had to oBserve and know
8 the thingé discussed, each witness’s strength of memory, frankness
:-c_)'r'"lack of frankness, and the bias, prejudkice,‘ and interest of eaéh 3
‘V_ﬁmes-s.- Finally, the ALJ considered the extent to which each

‘witness’s testimony was supported or contradicted by reliable

documentary evidence.

5. Complainant is an African-American.



6. Respondent’s core business is auto glass repair/
replacement and is third-party administrator for insurance claims

for auto glass claims. (Tr. 73)

7. Complainant started working for Respondent as a
customer  service representative on October 11, _"1999_.
Complainant was promoted to client service representaﬁﬁze in 'fthe

accounts receivable department, billing team leader. 'In -. beeelfn_ber :
of 2004 C‘omplainant took a lateral position as an aeeeuﬁts' pellylvable'

auditor. (Tr.37-38)

8. On October 7, 2005, Complainant was in a car accident

and sustained injuries to her back and right wrist. -

9. Complainant informed her  supervisor, Aaron
Wisenbarger (Wisenbarger), and Chris Beretich (Beretich), Human

Resources, that she would need to take leave.

10. Beretich handled Complainant’s Family Medical Leave

Act (FMLA) paperwork. (Tr. 40)



11. On January 6, 2006, Complainant received a letter dated
| Januvary 3, 2006 informing her that her FMLA leave had expired.

1 "--‘rff'(Comm. Ex. 5)

12. Respondent’s Leave of Absence Policy states medical

1e-ave grea‘ter than twelve (12) weeks but less than twenty—seven (27 )
weeks in a f1fty -two (52) week period may be granted without JOb
protectlon at the dlscret1on of the senior management and assoc1ate '

_s._jev;‘rv1ces‘ director. (Tr 79, Comm. Ex. 3]

13. - On January 30, 2006, Complainant faxed Respondent a |
s note from her doctor stating she was ready to return to work _»

o ‘.;-part—time, starting February 1, 2006.

14. On January 31, 2006, Wisenbarger called Conlplainant
and informed her that her position was filled and that her job was

terminated. (Tr. 80-81)




7 . | CONCLUSIONS OF LAW AND DISCUSSION

T '  “ ~ All proposed findings, conclusions, and supporting arguments -

o i_"__“';:fof,‘rthe, parties have been considered. To the extent that the

;-fﬁﬁ;bposed findings and conclusions submitted by the parties and the
arguments made by them are in accordance with the ﬁndi'ngs,
é':(_)f;cms'ioh‘s,r and views stated herein, they have been accepted; to .

e extent they are inconsistent therewith, they have been rejected.

“-Certain ‘proposed findings and conclusions have been omitted as
t f’reléﬁ\}'éht,or‘ras not necessary to a "pfoper determination Qf the

material _isSues presented. To the extent that the testimony, of

“various witnesses is not in accord with the findings therein, it is not

' credited. !

1. The Commission alleged in the Complaint Respondent
subjected Complainant to different terms, conditions, and privileges -
of employment, including termination, based on her race in

violation of R.C. 41 12.02(A).

1 Any Finding of Fact may be deemed a Conclusion of Law, and any‘
Conclusion of Law may be deemed a Finding of Fact.
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2. This allegation, if proven, would constitute a violation of
R.C. 4112.02, which provides, in pertinent part, that:
It shall be an unlawful discriminatory practice:
(A) For any employer, because of the race, ... of any
person, to discharge without just cause, to refuse to
hire, or otherwise to discriminate against that
person with respect to hire, tenure, terms,

conditions, or privileges of employment, or any
matter directly or indirectly related to employment.

3. The Commission has the burden of proof in caées
brought under RC Chapter 4112. The Commission must prove a
violation of R.C. 4112.02(A) by a preponderance of reliable,
probative, and substantial evidence. R.C. 4112.05(G) and

4112.06(E).

4. Federal case law generally applies to alleged violations of
" R.C. Chapter 4112. Columbus Civ. Serv. Comm. v. McGlone (1998),
82 Ohio St.3d 569. Therefore, reliable, probative, and substantial
evidence means evidence sufficient to support a finding of unlaﬁul
discrimination under Title VII of the Civil Rights Act of 1964

(Title VII).



5. Under Title VII case law, the Commission is normally
‘required to first  esteblish a prima focie case of unlawful
.-irl‘jdi'scrimination by a preponderance of the evidence. McDonnell

. Douglas Co. v. Greene, 411 U.S. 792, 5 FEP Cases 965 (1973). The

proof ré'quired to establish a 'p‘rima facie case may vary on a case-

bj?—'icése'bésis. Id., at 802, 5 FEP Cases at 969, n.13. The

resumptlon of unlawful dlscrlmmatlon Texas Dept of Communzty:' |

Ajffalrs v. Burdzne 450 U.S. 248 25 FEP Cases 113 (198 1).

6. Once the Commission establishes a prima facie case, the
. burden of production shifts to Respondent to “articulate some

: Jl‘éle'gitimate, nondiscriminatory reason” for the employment action.?

2 Although the burden of production shifts to Respondent at this point,
- the Commission retains the burden of persuasion throughout the proceeding.
Burdine, supra at 254, 25 FEP Cases at 116.

The defendant’s burden is merely to articulate through some proof

a facially nondiscriminatory reason for the termination; the

defendant does not at this stage of the proceedings need to litigate

the merits of the reasoning, nor does it need to prove that the
- reason relied upon was bona fide, nor does it need to prove that
«  the reasoning was applied in a nondiscriminatory fashion.

EEOC v. Flasher Co., 60 FEP Cases 814, 817 (-10th Cir. 1992
(citations and footnote omitted).



McDonnell Douglas, supra at 802, 5 FEP Cases at 969. To meet
this burden of production, Respondent must:

“clearly set forth, through the introduction of
admissible evidence,” reasons for its actions which, if
believed by the trier of fact, would support a finding that
unlawful discrimination was not the cause of the
employment action. -

St. Mary’s Honor Center v. 'Hicks 509 U.S. 502, 507, 62
FEP Cases 96, 103 (1993), quoting Burdine, supra at 254-
355, 25 FEP Cases at 116, n.8. .
The presumption created by the establishment of a pﬁmd_ faéié Cass-
“drops out of the picture” when the employer articulates a

legitimate, nondiscriminatory reason for the employment “action.-

Hicks, supraat 511, 62 FEP Cases at 100.

7. In this case, it is not néCessary to determine whether the
Commission proved a prima facie case. Respondent’s articulation
- of a legitimate, nondiscriminatory reason for Complajnént’s
discharge removes any need to determine whether the Commission
proved a prima facie case, ahd the “factual inquiry proceeds to a
new level of specificity.” U.S. Postal Service Bd. of Governors v.
.Aikens, 460 U.S. 711', 713, 31 FEP Cases 609, 611 (1983),

quoting Burdine, supra at 255, 25 FEP Cases at 116.
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4 Where the defendant has done everything that would be
| | required of him if the plaintiff has properly made out a

prima facie case, whether the plaintiff reallv did so is no
- longer relevant.

Aikens, supra at 713, 31 FEP Cases at 611.

8. Respondent met its burden of production by evidence that

.‘_Qoiiir;plainant exhausted her leave combined with the business need

; il her position.

9 “.\ 'Respondeht having met its burden of prod,ucti(')r'l, the
?C:o"mmission must prove Respondent unlawfully discriminated

ageunst Complainant. Hicks, supra at 511, 62 FEP Cases at 100.

| The Cdmmission must shbw' by a preponderance of the evidenée o
- .,i’_‘that Respondent’s articulated reason for discharging Complainant
" A_'Wlas not the true reason, but was “a pretext for discrimination.” Id.,
" at 515, 62 FEP Cases at 102, quoting Burdine, supra at 253, 25 FEP
- Cases at 115.
[A] reason cannot be proved to be a “pretéxt for
discrimination” unless it is shown both that the reason is

false, and that discrimination is the real reason.

Hicks, supra at 515, 62 FEP Cases at 102.

11



10. Thus, even if the Commission proves that Respondent’s
erticulated reason is fglse or incomplete, the Commission does not
automatically succeed in meeting its burden of persuasion:

That the employer’s proffered reason is unpersuasive, or
even obviously contrived, does not necessarily establish

that the ... [Commission’s| proffered reason of race is
correct. That remains a question for the factfinder to
answer .... ' | o

Id., at 524, 62 FEP Cases at 106.
Ultlmately, the Commlsswn must provide sufficient ev1dence for the o
fact- fmder to infer Complainant was, more likely than not the

victim of race discrimination.

11. In order to show pretext, the Commission may directly or
indirectly challenge the cfedibility of Respondent’s articulated

reason for terminating Complainant’s employment.

12. The Commission may directly challenge the credibility of
Respondent’s articulated reéson by showing the reason had no
basis in fact or it was insufficient to motivate the employment
decision.r Manzer v. Diamond Shamrock Chemicals Co., 29 F.3d

1078, 1084 (6t Cir. 1994).

12



13. Such direct attacks, if successful, permit the fact-finder

to infer intentional discrimination from the rejection of the reason

- without additional evidence of unlawful discrimination.

- The factfinder’s disbelief of the reasons put forward by

- the defendant (particularly if disbelief is accompanied by

 a suspicion of mendacity) may together with the elements

-~ of the prima facie case, suffice to show intentional
 discrimination ... [n]o additional proof is required.3
.",_Hic‘ks,'s_upra at 511, 62 FEP Cases at 100 (emphasis

-added). . | |

‘174,7, ‘The Commission may indirectly challenge the credibility
;-oi‘f:f".’ﬁ}‘rR‘{'espdﬂdent’s réason by showing‘ the sheer weight of the

-‘*‘é,i;cumstantial evidence makes it “more likely than not” that the |

- reason is a pretext for unlawful discrimination. Manzer, supra at

1084,

15. This type of showing, which tends to prove the reason did
" not actually motivate the employment decision, requires the
' Commission produce additional evidence of unlawful discrimination

besides evidence that is part of the prima facie case. Id.

3 Even though rejection of a respondent’s articulated reason is “enough
at law to sustain finding of discrimination, there must be a finding of
discrimination.” Hicks, supra 511, 62 FEP Cases at 100, n.4.

13



16. The Commission attempted to show pretext in this case
by elleging disparste treatment. Specifically, the Cdmmission
alleged Respondent allowed a Caucasian employee, in the same job
position as Complainant and using leave at the same time as
Complainant, to remain on leave for six (6) months ‘before the

employee was terminated.

17. Proof of dispérate treatment requires similarly-'?Situatéd
comparatives. The Commission must show the comparatives were
“similaﬂy situated in all respects”:

Thus to be deemed “similarly situated”, the individuals

with whom ... [Complainant] seeks to compare ... her

treatment must have dealt with the same supervisor, and

have been subject to the same standards, and have

engaged in the same conduct without such differentiating

and mitigating circum-stances that would distinguish

their conduct or the employer’s treatment of them for it.

Mitchell v. Toledo Hospital, 59 FEP Cases 76, 81 (6% Cir.
1992) (citations omitted). '

18. The individuals with whom the Commission seeks td

compare Complainant’s treatment to:

14



must have dealt with the same supervisor, have been

subjected to the same standards, and engaged in the

same conduct without such differentiating mitigating
- circumstances that would distinguish their conduct of
{7~ 7+ their employer’s treatment of them for it.

| .. Mitchell v. Toledo Hospital, 964 F. 2d 577, 581 (6% Cir. 1992)

©19. Respondent argues the Commission failed to prove
befqp‘iainant was treated differently than similarly situated white

mployees. This argument is well taken.

| _Q_omplainént. When Barbee took her leave of absence she Was'

. employed in a different department, and supervised by a different
“s-upervisor than Complainant. Barbee’s leave was also within the
o jdb protected period (12 weeks) under Respondent’s leave policy.

 (Tr. 61)

~ 21. Richard Brown, Caucasian, was not treated differently
than Complainant. Brown’s employment was terminated when his

leave extended béyond the twelve (12) week leave period.

15



22. The credible testimeny and documentary evidence in the
record leads to 2 determination that Respondent began rsearching
for a replacement for Brown’s position after he was out for ten (10)
or eleven (11) weeks. (Tr. 32, 62) Respondent began searching for

a replacement for Complainant after twelve (12) weeks. (Tr. 15-16)

23. Consistent with Respondent’s policy, Complainant was
terminated from employment after she was cleared ‘to- ret'i_lr_n,to

 work on a part-time basis. (Tr. 63)

24. Respondent’s unpaid medical leave of absence states that

such leave is without job protection. (Comm. Ex. 3)

25. Respondent introduced credible evidence the Accounts
- Payable Department was set up to cover a short period of absence
(30 days) by an empleyee, but an extended period resulted in over-
burdening the remaining auditors:

Mr. Clark: Okay. Now is it your understanding that

as of January 4, 2006, Ms. Charles’ FMLA leave had

expired?

Mr. Wisenbarger:  That is correct.

16



1 Mr. Clark: Okay And you began a search for Ms.
\ ' Charles replacement?

- Mr Wisenbarger: That is correct. Once we — once
+-- . .. LaShawn Charles’ FMLA status was up, or job protection
T4 was up, we began looking for a replacement.

o ‘Mr. Clark: Okay. Now why did you begm to look for
.- areplacement at that time?

. Mr. Wisenbarger: = Um, well we are a department of

. four. - Well my group was a group of four regions

. associates and they are responsible for processing all of

- “the retail invoices for all of our stores across the country.

. And uh when Ms. Charles went on leave we took that

- work' load of hers and divvied it up against the other

" three. Now we can do that because we have payment

"' terms and we have thlrty days to pay ‘an invoice. So even

: " though we are not paying an invoice exactly on the date -

. that we get it — we process it in the system, but ,1t doesn’t
~actually issue payment. So we have some time that we

can get behind in processing and we are okay as long as

we don’t max that payment term date and the invoices

then become past due. So during the time that LaShawn -

was out, um I divvied up the work between the three

associates knowing that we could do it short-term but

S long-term there’s — it would not be possible. So we got to

... the point to where we could not wait any longer for Ms.
S Charles to return. We had to get an extra person in there -

so that we cannot become past due with our suppliers.

(Tr. 80-81)

26. The Commission failed to meet its burden of proof and
pelrsuasion that Respondent terminated Complainant because of

“her race.

17




RECOMMENDATION

For all of the foregoing reasons, it is recommended the

Commission issue a Dismissal Order in Complaint No. 07-EMP-

COL-32741.

DENISE M. ‘%HNSON S
CHIEF ADMINISTRATIVE LAW JUDGE

October 19, 2010
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